Human Rights, sentencing, and common sense.
The Human Rights Act is an important and useful tool to protect and help individuals and society that has been used in ways that unduly restrict people’s activity, instil unnecessary bureaucracy and restrict people’s ability to take responsibility for helping create a strong society. Some lawyers have used the Act in ways that discredit the system by putting forward unmeritorious cases, either because they simply want to take a case, to make a name for themself or they want the Human Rights convention to say something that it doesn’t say. The same applies to Health and Safety legislation, Data Protection and Freedom of Information This note will concentrate on the Human Rights Act and indicate that there are now signs from the senior judiciary of some common sense being restored. It is to be hoped that the legal profession will take this on board in not pursuing hopeless cases that discredit the system; that the police, public agencies and the public alike will see that they have greater freedom to act than they might have thought, and that the media will fairly report that the legal profession itself is putting some brakes on the daft human rights cases that have proliferated.
Lord Hoffman was recently scathing about the human rights bandwagon:
“This case is another example of the regrettable tendency to try to convert the whole system of justice into questions of human rights.” (R v G [2008] UKHL 37 at para. 10). In this case the Law Lords threw out a challenge on behalf of a 15 year old boy to conviction of an underage sex offence.
The furore over the police officer killer case R v Bieber is understandable and very real, it is the kind of case that discredits the criminal justice process, but examination of the judgment shows that it was British law that led to the result, not the European Convention on Human Rights (ECHR). The Court of Appeal said that “The imposition of a whole life sentence did not result in inhuman or degrading treatment, contrary to Article 3 of the European Convention on Human Rights.” (Reported in the Times 11 August 2008). That is clearly correct. However British law sets out that the sentences for murder are graded – with the actual time to be served (the minimum term or tariff) dependent on how serious the crime is. This was done to comply with human rights principles – the idea that an indeterminate sentence without any chance of review was inhuman or degrading treatment - but the UK law set the actual system. Therefore the Court of Appeal caused outrage by overturning the sentence imposed by the consistently eminently sensible Mr. Justice Moses. There is a legitimate problem – murder covers a wide range of crimes and some are worse than others. Parliament sought to ensure that the worst killers got the harshest sentences. In setting up a rational system to do that police officer killers are among the worst but not the very worst. Why does this matter? It matters because the judges should be able to put away a killer so that they die in jail. Many of us will agree that a police killer should usually be in that list. So British law needs to give the judges some discretion to do that rather than just tick particular boxes. The British law could be changed to do that.
To illustrate the sentencing point further R v Bonellie (Court of Appeal, the Times, 15 July 2008) considers the definition of “sadistic conduct, so as to merit a 30-year starting point in determining the minimum term of the mandatory life sentence”. Just giving the judges discretion again is not enough. They should be given a steer to give whole life sentences not just for the very worst murders but for all those cases where a lesser sentence is not justified for exceptional reasons. This would be a lot easier if the Government accepted the overwhelming argument that murder at present covers too wide a range of conduct so it should be split into first and second degree or manslaughter and the mandatory life sentence reserved for only the worst offenders. Then those people could die in jail unless there was some exceptional reason to let them out.
Human rights arguments have very often been put forward in criminal law cases but are not usually successful on the detail of the law. After all British lawyers drafted much of the Convention originally and British law has usually long been compliant with the ECHR. There have been many cases about sentencing, about police investigations and procedures, and about criminal procedure used by the courts. More of these are successful but still not very many. The judges need again to make it clear to the legal profession that HRA arguments should not be used as a wildcard to try and argue a case when there is none. At the same time, when police procedures have been found to be at fault the government has usually changed the law to make them compliant – both John Major and Tony Blair’s government have done this. If the police follow procedures correctly, if they are well trained and plan their operations carefully they will not usually breach any principles – in fact in the new democracies of Eastern and Central Europe international advice has usually led to the police in those countries adopting systems of rules that are very similar to those in Mrs. Thatcher’s Police and Criminal Evidence Act here, in Bosnia Hercegovina and Bulgaria for example. Bulgaria though is a country where much more work needs to be done to ensure the police culture leads to officers complying with the rules, a change that took quite a few years here. British law often reflects good practice. The Labour Government has tried to improve police training and increase liaison and cooperation between the police and the CPS, more needs to be done – the CPS should be a critical friend but neither side should feel that human rights legislation is a hindrance if the job is done properly.

There have also been many cases about immigration but these are not usually about criminal law. Just recently the Court of Appeal produced a commonsense judgement on deporting a foreign criminal. It reflected the language of human rights to protect people “Protecting members of society from violent crime was clearly a fundamental interest of that society. The claimant, by his propensity to commit robbery, threatened that fundamental interest.” Dismissing the appeal of Hussein Bulale (The Times 25 July 2008). There was an important point here and on balance the case was probably worth being argued so that a clear judgment could be given, but this man had already lost two appeals and taken many months wasting public money challenging the decision of the Secretary of State for the Home Department to deport him on the ground of public policy. It is exactly the situation in which defence lawyers in a later case should not waste time and money (and raise defendants’ expectations) on appeals unless they have a very good new argument or strong facts in their favour. If the profession rises to the challenge to act responsibly then the public may see the human rights legislation acting in their favour. All the main parties are considering whether to enact a British Bill of Rights. This may reflect particularly British values but without clear consensus a lot more needs to be done to restore public confidence that these measures work in their favour, at least in the criminal justice field, rather than just giving opportunities for appeals on technicalities.
This paper could give many more examples from criminal and non-criminal cases. Just as the claims culture gave greedy people a hope of something for nothing and has eventually been curbed, so those who commit crimes – motorists, benefit fraudsters, drug dealers, gang members – should come to realise that if a lawyer promises a HRA argument that seems too good to be true it probably is. An early plea of guilty should be the best option for the guilty.
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