Orange vests, human rights and a dose of common sense.
The debate about orange Community Payback vests has been quite refreshing. Conducted mostly with a high degree of maturity and commonsense. Conducted mostly without reference to that post modern magic bullet, “human rights”. Human rights have become the sacred cow of modern times as it is impossible to disagree with them, while at the same time proponents of every unmeritorious claim or defence invoke human rights in their support. On this occasion a dose of rational debate rather than simply invoking some a priori truth is a refreshing change from much criminal justice debate. I do disagree with Charlie Brooker of Guardian Online (1 December). The vest may be “clearly designed to demean the rapscallion wearing it”, but Louise Casey’s claim this is about visibility is clearly what the public want. They do want to see that people doing community punishments are punished.

Probation officers are correct to raise concerns that the dayglo vests could lead to vigilante attacks. Jack Straw, has responded sensibly by saying probation managers could order their withdrawal if there was a genuine fear of attack in particular circumstances. All of these points are about practical and policy issues. That makes for a good debate. It shows that the government, politicians (and the media) are actually addressing a matter of public concern rather than pursuing their own posturing. That is what many have done with the Human Rights bandwagon.
The Human Rights Act (HRA) is an important and useful tool to protect and help individuals and society. It has been used in ways that unduly restrict people’s activity, instil unnecessary bureaucracy and restrict people’s ability to take responsibility for helping create a strong society. Some lawyers have used the Act in ways that discredit the system by putting forward unmeritorious cases, either because they simply want to take a case, to make a name for themselves, or they want the Human Rights convention to say something that it doesn’t say. The same applies to Health and Safety legislation, Data Protection and Freedom of Information. But let’s talk about the HRA. There are now signs from the senior judiciary of some common sense being restored. It is to be hoped that the legal profession will take this on board in not pursuing hopeless cases that discredit the system; that the police, public agencies and the public alike will see that they have greater freedom to act than they might have thought; and that the media will fairly report that the legal profession itself is putting some brakes on the daft human rights cases that have proliferated.
Lord Hoffman was recently scathing about the human rights bandwagon:
“This case is another example of the regrettable tendency to try to convert the whole system of justice into questions of human rights” he said. In that case the Law Lords threw out a challenge on behalf of a 15 year old boy to conviction of an underage sex offence.
Not long after the Court of Appeal produced a commonsense judgement on deporting a foreign criminal. It reflected the language of human rights to protect people “Protecting members of society from violent crime was clearly a fundamental interest of that society. The claimant, by his propensity to commit robbery, threatened that fundamental interest.” Dismissing the appeal of Hussein Bulale.
Human rights arguments have very often been put forward in criminal law cases but are not usually successful on the detail of the law. After all British lawyers drafted much of the Convention originally and British law has usually long been compliant with the ECHR. There have been many cases about sentencing, about police investigations and procedures, and about criminal procedure used by the courts. More of these are successful but still not very many. The judges need again to make it clear to the legal profession that HRA arguments are not a wildcard to be used to try and argue a case when there is none. The public should realise too that most of the time when people make claims about human rights they are talking rubbish. If a lawyer offers you a HRA argument that seems too good to be true it usually is.
Visibility is needed for community punishments. More evidence of public work being done. Less red tape and ‘health and safety’ excuses. Good planning is necessary but health and safety caution should not interfere with improving communities. It is rarely health and safety professionals who ever use this excuse! I wrote in a submission to a think tank earlier this year that “The public should see people doing punishment in the community. There is nothing against their human rights of putting criminals in local areas working in orange boiler suits. I don’t actually suggest orange boiler suits but there is no credible Human Rights argument that says the state can’t make offenders being punished look like offenders being punished.” When ‘Reform’ published their paper A Lawful Society (1 September) it was clear that much thinking across the political spectrum was converging, with this Cameron friendly think tank supporting some ideas the [Labour] Government was considering, and the Government and the ‘left leaning’ IPPR taking ideas from the Tories and the Lib Dems. Both think tanks and the Lib Dems for example have put forward similar ideas about youth justice. The trend has not been as strong in the Queen’s Speech, with some half-baked thinking along with some well thought out or common sense legal reforms.
Credit where credit is due to a Government that throughout this decade has often passed knee jerk populist legislation for political reasons but without rational analysis. This new policy is proportionate, it is not cruel and unusual. A few legal quacks make this nonsense up and the public (and media) like to believe a negative. Putting those on community punishment in orange vests is not stigmatisation it is giving the public evidence that criminals have to rehabilitate themselves. Though Bill Greenwell in his weekly poem (3 December) raises fashion, calling the bibs ‘Jack-Straw style’, there is a more topical point. In an economic climate where many decent people are struggling it is good to show that sometimes crime doesn’t pay.
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