Bill of Rights Consultation. ‘Do we need a UK Bill of Rights?’

A response by Mr. Kiron Reid, Liverpool.

I am writing to express support that we do need a British Bill of Rights. My response concentrates on the need for enhanced human rights protection as well as the poor quality of debate about human rights in the UK.
I believe a Bill of Rights must apply to the UK as a whole. A Preamble should recognise, however, the separate legal tradition of Scotland, the different cultural traditions throughout Wales and England and Northern Ireland and Scotland, including language, and the devolved administrations in Scotland and Wales and Northern Ireland.
I am a member of the Liberal Democrats and of Liberty (the National Council for Civil Liberties). Both organisations appear to have policy against a UK Bill of Rights because they are concerned this will undermine the protections in and support for the European Convention on Human Rights as set out in the Human Rights Act 1998.

This concern fundamentally ignores the fact that the HRA / ECHR system has allowed sweeping and arbitrary police powers that have vastly interfered with civil liberties in England and Wales (my knowledge is mostly about England and Wales). The courts here have often failed to rein in or restrict such powers, and the European Court of Human Rights itself has done so far less frequently than the hysteria of Governments and the popular press would suggest. I have expressed these views, with some reasoned argument and examples, in published legal and political writing as well as in my lectures and other public comment. (Professionally I am a lecturer in law specialising in criminal law and police powers. Of course this response is entirely in a personal capacity and is not the view of anyone other than myself). I omit nearly all references here for the sake of concentrating on the key issue; there is reference to a couple of my own articles, and a handful of other sources, at the end.

The Human Rights Act (HRA) is an important and useful tool to protect and help individuals and society. It has been used in ways that unduly restrict people’s activity, instil unnecessary bureaucracy and restrict people’s ability to take responsibility for helping create a strong society. Some lawyers have used the Act in ways that discredit the system by putting forward unmeritorious cases, either because they simply want to take a case, to make a name for themselves, or they want the Human Rights convention to say something that it does not say. I often make the comment in lectures - those who commit crimes should realise that if a lawyer promises a HRA argument that seems too good to be true it probably is. What I say to all of my students about the Human Rights Act 1998 and the European Convention on Human Rights is: “Do not believe what you read in the press - it is usually wrong or misleading.” At the same time I have persistently criticised litigiousness as a means of solving social problems, and criticised spurious ‘human rights’ cases by lawyers.*
David Cameron has correctly criticised the “twisting and misrepresenting of human rights” (quoted in The Times, 22 August 2011, p. 11). Lord Hoffman has been blunt about the practises of some lawyers: “This case is another example of the regrettable tendency to try to convert the whole system of justice into questions of human rights” he said in a case where the Law Lords threw out a challenge to conviction of an underage sex offence. (R v G [2008] UKHL 37 at para. 10). I also agreed with Louise Casey, as Victims’ Commissioner, that it seems all the test cases are taken on behalf of defendants or appellants or convicted inmates. There is no reason in principle why the families of victims should not take Human Rights Act / ECHR test cases as well. (Speech at the ‘Families Fighting for Justice’ Conference, Liverpool, 18 May 2011). I suggested that this could be an opportunity for developing another avenue for pro bono work by law students who need and are really keen to get this kind of experience.**
I am a sceptic about human rights arguments in this country. I argue as often with people who quote human rights at me in support of some result or policy that they want, as I do with students or people in the pub who believe the latest nonsense about human rights that they read in the mass produced press. (I could add ‘or Europe’ or substitute Europe for human rights in the second reference – like the tabloids people in the pub usually use the two interchangeably, demonstrating either deliberate misinformation by the tabloids or unlikely major ignorance on the part of their journalists). As to the importance of human rights worldwide, the need for Britain to support them and the vitally important work of organisations like Amnesty International, those I very strongly support. So a British Bill of Rights may in fact help separate what is needed here at home from the much bigger issues needing the generous support of the British people abroad.
I hope that the Commission will emphasise why people shouldn’t believe what they read in the press and why those key human rights are still important worldwide.

There are domestic areas where the HRA has been very important – in relation to police powers, the rights of people in institutions under the control of local government, health authorities or the State, and rights of minority groups of all sorts (such as people with disabilities). From 1998 onwards the HRA has served as a reminder that public servants should use their powers in a way that respects the rights and diversity of individuals, and I do not know anyone who disagrees with that. On police use of powers, I find that ordinary people understand the importance of rules for protection of individuals and the police themselves. Just because the police are usually fair does not mean safeguards can be abandoned; if rights aren’t protected any innocent person can lose out - good police officers realise that as much as members of the public.

It has been a gross failing of the HRA / ECHR system that kettling (even on facts as extreme as Austin), and indiscriminate blanket stop and search have been allowed, or the creation of dispersal zone powers with the potential to be used simply against young people. The law can provide a justification for situations where the police corral people as a group rather than policing individual behaviour but the courts have failed to enforce a clear legal basis for kettling and to limit it to extreme circumstances only. Guidance by the Court of Appeal and House of Lords did improve use of s. 44 Terrorism Act powers but authorisation of such broad powers should never have been held to be compatible with the ECHR at all. The same applies with the Court of Appeal in relation to s. 30 of the Anti-Social Behaviour Act but a judgment that says the police won’t use a power in a way that infringes rights is no substitute for ruling that power incompatible when on the black and white wording of the legislation it clearly is. Such judgments must have encouraged a culture that allowed abuse of routine stop and search powers such as that involving s. 1 of PACE at Kingsnorth in 2008.
To take a criminal law example, the lack of any human rights treaty limitation on strict liability per se demonstrates the flawed nature of the Convention which is a product of its time, understandably limited by its framers to the very weighty human rights concerns at the fore after World War Two. There is inadequate protection by judges of the European Court of Human Rights to stop individuals who are not morally at fault from being convicted due to strict liability. This is an example of the conservatism of the European Court of Human Rights and the function of the Convention of its time to preserve only certain fundamental values called ‘rights’. The Convention is a relativist and utilitarian set of principles. The Convention is relativist and utilitarian because it supports particular values and beliefs grounded in a liberal democratic society over others. Personally I agree with the focus on civil and political rights rather than social or economic ones. Human rights discourse is about expression of political preferences. Gearty for example says that “[t]he term ‘human rights’ is the phrase we use when we are trying to describe decency in our post-philosophical world” (Gearty 2006, p 56-57, cited in Web JCLI, below). Human rights language can be used to make the world a better place however in a British Bill of Rights the emphasis should be on values.
While each of recent Governments have evidence to show of good work on supporting rights and modernising the constitution (particularly at first the Labour Government elected in 1997), leading politicians must take much of the blame for the poor level of public discussion on rights due to their deliberate failure to inform and educate the public – to show leadership and act as statesmen rather than politicians. The reaction to the ECHR ruling in Gillan and Quinton by the representatives of the two main parties is a case in point. The Labour Home Secretary said that the foreign court had stopped anti-terrorist stop and search powers being used and suspended use of the powers. Their Conservative opposite number and successor said that they would repeal the powers to ensure that civil liberties were not infringed. Neither response was necessary – the powers could have been used in a way that was compliant with human rights obligations. That is what the civil rights group Liberty had previously argued, that the powers to stop and search without reasonable suspicion could have been amended to be made ECHR compliant. The blanket rolling authorisations in London (turning an exceptional power into a routine one) could have been stopped; police officers could have been advised not to use powers when clearly unnecessary (for example against young children at demonstrations), and the public need not have been alarmed by a false concern that random powers could not be used when genuinely needed, which the public understand and support.
Supporters of a positive concept of rights correctly argue that liberty and rights are meaningless without the ability to make use of them. They espouse economic and social rights. However they fail to explain how it will be decided whose view about what others must do to achieve this will and should be used to force positive behaviour to enforce the equality they seek. Negative liberty reflects the traditional British view that you can do what is not forbidden as long as you do not cause harm to others, but it may insufficiently encourage equality of opportunity. A new Bill of Rights may be able to fuse some of the aspects of these two conceptions of rights and liberty in the way put forward for example by the group ‘Rights and Humanity’. A Bill of Rights may reflect particularly British values encouraging respect, tolerance, rights and responsibilities, fit for the 21st Century society we live in rather than to avoid the horrors of the 20th. Those are areas on which all the major political parties agree and that approach is consistent with the domestic policies of Governments from the late 1980s to today, particularly of the last ten years. The Commission’s terms of reference ensure that the ECHR system is still there for the high level rights.
This response is thin on specific suggestions for inclusion, which does not assist you in your work. Here is one that should go in. A British Bill of Rights should show we unequivocally believe in the right to protest peacefully as a fundamental tenet of a free and open society. That traditional idea has been too much breached in the last decade, sometimes by laws passed in Parliament, sometimes by deliberate abuse by heavy handed police tactics (often by the Met), sometimes by the police overreacting to criticism for being too soft in other situations, and sometimes simply because individual commanders and officers have failed to think carefully about the implications for people’s right to go about their business free of unnecessary police interference. A British Bill of Rights can emphasise the values – respect, tolerance, equal opportunity, non-discrimination, equal contribution, public service – that are positive features of the best of British society and that are lost in an important but dry high level document such as the post war convention. At its core a Bill of Rights should state that our society encourages people to live their lives the way that they want, to enable them to develop their potential, as long as they do not cause harm to others, and will assist in encouraging debate about the range of ideals to help make the World a better place.
Conrad Russell has noted that “Utopianism is at all times a threat to freedom, and a party concerned with liberty must be concerned not to impose a single ideal but to hold the ring between different ideals.” (‘John Stuart Mill, the Free Market and the State’, page 4). The same principle might usefully guide the members of the Commission in your work.
Yours sincerely,

Kiron Reid.
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0151 7942801 (work).

* My response is quite negative about lawyers to illustrate some of the damage I believe has been done by members of the profession to the cause of human rights. I am pleased to note a lecture by Professor Hazel Genn Professionalism and the Public Good, 11 October 2010, noted below and available on the Inner Temple website, that gives some of positive perspective.
** For balance I note that Liberty did give a contrary example – a test case against the State on behalf of a victim regarding an inquest, in their email newsletter announcing the creation of this Commission. Their statement contained deliberately ambivalent commentary on the Commission’s role. ‘Bill of Rights Commission announced’ 18 March 2011.

Select references.
‘Strict Liability, Young People and the Sexual Offences Act 2003’ [2009] 4 Web JCLI - section ‘The strict liability argument’. Published 25 September 2009.
The Loophole journal, May 2011 (The journal of the Commonwealth Association of Legislative Counsel): http://www.opc.gov.au/calc/docs/Loophole_May11.pdf at p. 44.
The first paragraph of that page illustrates the point about unmeritorious human rights arguments, in an otherwise unrelated article about Law Commission proposals on criminal law and regulation.

Other sources.

In relation to heavy handed policing here are just two recent examples: the arrest of peaceful anti-Lib Dem Conference campaigner, student sabbatical Edd Bauer in Birmingham (September); and the Met discouraging protesters ahead of a student protest in London, as reported in the Guardian, 8 November 2011. (Both brought to my attention by my colleague Gareth Epps). In both cases the police were probably acting lawfully for legitimate police purposes but could have achieved those legitimate public safety purposes by means not involving arrest and charge or discouraging lawful protest. If they had taken a more tolerant approach or a human rights approach they could have achieved policing aims by less intrusive means.
While writing this response I have been reading The Inner Temple Yearbook 2011 – 2012 (edited by Michael Simon). As well as reminding one of the value of short educated and informed articles (a point overlooked in academic research league tables) it includes useful reminders on various topics relevant to your work. I note in particular – 

The importance of the independence of the judiciary (Anthony Hughes, p. 92), a positive account of the contribution to society that the legal profession can make by Professor Hazel Genn (p. 16) not all of which I agree with, and an analysis by Baroness Deech (p. 148) on similar lines which highlights the importance of an independent legal profession to the rule of law (p. 149). Konrad Schiemann’s ‘The EU and Human Rights: Why not run away?’ p. 14 gives some excellent arguments in favour of having an international human rights court over national courts. The work of Tom Bingham is commemorated and I am reminded of the positive contribution of Stephen Sedley and many others.
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